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Certifier. From time to time, SBA will 
publish a Notice in the FEDERAL REG-
ISTER identifying any fee that SBA will 
charge to process a firm’s determina-
tion of ownership and control. SBA will 
promptly remit any funds received pur-
suant to this section to the Treasury of 
the United States as miscellaneous re-
ceipts. 

§ 124.1006 Is there a list of Private Cer-
tifiers? 

SBA will maintain a list of approved 
Private Certifiers on SBA’s Home Page 
on the Internet. Any interested person 
may also obtain a copy of the list from 
the local SBA district office. 

§ 124.1007 How long may an organiza-
tion or business concern be a Pri-
vate Certifier? 

(a) SBA’s approval document will 
specify how long the organization or 
concern may be a Private Certifier. 
The initial contract or agreement will 
have a base period of one year, and 
may include option years or renewal 
provisions. 

(b) SBA may terminate a contract or 
agreement with an organization or 
business concern which is a Private 
Certifier for the convenience of the 
Government at any time, and may ter-
minate the contract or agreement for 
default where appropriate. Specific 
grounds for termination for default in-
clude, but are not limited to: 

(1) Charging improper, unreasonable 
or contingent fees in violation of 
§ 124.1005; 

(2) Engaging in prohibited business 
transactions with the firms for which 
it processes SDB applications in viola-
tion of § 124.1004(f); or 

(3) A demonstrated record of owner-
ship and control determinations that 
are overturned on appeal by SBA’s Of-
fice of Hearings and Appeals (OHA) or 
by SBA as part of an SDB protest. 

§ 124.1008 How does a firm become 
certified as an SDB? 

Any firm may apply to be certified as 
an SDB. SBA’s field offices will provide 
further information and required appli-
cation forms to any firm interested in 
SDB certification. In order to become 
certified as an SDB, a firm must apply 
to SBA or, if directed by SBA, to a Pri-

vate Certifier. The application must in-
clude evidence demonstrating that the 
firm is owned and controlled by one or 
more individuals claiming disadvan-
taged status, along with certifications 
or narratives regarding the disadvan-
taged status of such individuals. See 
paragraph (e)(1) of this section. The 
firm also must submit information nec-
essary for a size determination. See 
§ 121.1008. Current 8(a) BD Participants 
do not need to submit applications for 
SDB status. These concerns automati-
cally qualify as SDBs by virtue of their 
status as 8(a) BD concerns. An 8(a) Par-
ticipant’s continuing eligibility as an 
SDB will be reviewed as part of the 
concern’s 8(a) annual review. 

(a) Filing an SDB application. (1) An 
interested firm must first submit a 
complete application to SBA’s Assist-
ant Administrator for Small Disadvan-
taged Business Certification and Eligi-
bility (AA/SDBCE), Small Business Ad-
ministration, 409 3rd Street, SW, Wash-
ington, DC 20416, or to a specific SBA 
field office or an approved Private Cer-
tifier if directed by SBA. 

(2) The firm must identify which in-
dividual(s) or entities are claiming dis-
advantaged status. 

(b) Required forms. Each firm seeking 
to be certified as an SDB must submit 
those forms and attachments required 
by SBA when applying for admission to 
the 8(a) BD program. These forms and 
attachments may include, but not be 
limited to, financial statements, Fed-
eral personal and business tax returns 
and personal history statements. The 
application package may be in the 
form of an electronic application. 

(c) Application processing. (1) SBA or a 
Private Certifier will advise each appli-
cant generally within 15 days after the 
receipt of an application whether the 
application is complete and suitable 
for evaluation and, if not, what addi-
tional information or clarification is 
required. If the application is not com-
plete, SBA or the Private Certifier will 
return the application to the firm, and 
will notify the firm that it may re-
apply when its application is complete. 

(2) The burden is on the applicant to 
demonstrate that those individuals 
claiming disadvantaged status own and 
control the concern. 
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(d) Ownership and control decision. 
SBA or a Private Certifier will deter-
mine whether those individuals claim-
ing disadvantaged status own and con-
trol the applicant firm within 30 days 
of receipt of a complete application 
package, whenever practicable. 

(1) Where a Private Certifier deter-
mines ownership and control, the Pri-
vate Certifier will issue a written deci-
sion as to whether the applicant is 
owned and controlled by the individ-
uals identified as claiming disadvan-
taged status. 

(i) If the Private Certifier finds that 
the applicant is owned and controlled 
by the individuals claiming disadvan-
taged status, the Private Certifier will 
forward the application to SBA along 
with a copy of its ownership and con-
trol determination and the information 
required by paragraph (e)(2)(ii) of this 
section, where appropriate. 

(ii) If the Private Certifier finds that 
the applicant is not owned and con-
trolled by the individuals claiming dis-
advantaged status, its decision must 
state the specific reasons for the find-
ing, and inform the applicant of its 
right to appeal the decision to SBA 
pursuant to § 124.1009. 

(2) Where SBA determines ownership 
and control, SBA will first determine 
whether the applicant is owned and 
controlled by the individual(s) claim-
ing to be disadvantaged. If SBA deter-
mines that the applicant is not owned 
and controlled by the individual(s) 
claiming disadvantaged status, SBA 
will issue a written decision addressing 
only the ownership and control issues. 
If SBA determines that the applicant is 
owned and controlled by the indi-
vidual(s) claiming disadvantaged sta-
tus, SBA will issue a single written de-
cision as to whether the applicant 
qualifies as an SDB. Such a determina-
tion will include the ownership and 
control of the firm, the size status of 
the firm, and the disadvantaged status 
of those individuals claiming to be dis-
advantaged. 

(3) In its sole discretion, SBA may 
analyze and determine whether a firm 
is owned and controlled by one or more 
individuals claiming disadvantaged 
status notwithstanding the availability 
of a Private Certifier to make such a 
decision. 

(4) SBA reserves the right to re- 
evaluate an approved decision on own-
ership and control by a Private Cer-
tifier in a case where it has credible 
evidence that the Private Certifier has 
substantially disregarded the eligi-
bility criteria. 

(e) Disadvantaged determination. Once 
a concern receives a decision finding 
that it is owned and controlled by 
those individuals or entities claiming 
disadvantaged status (either through 
an initial determination or on appeal), 
SBA will determine whether the other 
eligibility criteria are met, and, if so, 
will include the SDB on the SBA-main-
tained list of qualified SDBs. SBA will 
make this determination within 30 
days of receiving an SDB application, if 
practicable. 

(1) Members of designated groups. (i) 
Those individuals claiming disadvan-
taged status that are members of the 
same designated groups that are pre-
sumed to be socially disadvantaged for 
purposes of SBA’s 8(a) BD program (see 
§ 124.103(b)) are presumed to be socially 
and economically disadvantaged for 
purposes of SDB certification. These 
individuals must represent that they 
are members of one of the designated 
groups, that they are identified as a 
member of one of the designated 
groups, that their net worth is less 
than $750,000 after taking into account 
the exclusions set forth in 
§ 124.104(c)(2), and that they are citizens 
of the United States. 

(ii) Absent credible evidence to the 
contrary, SBA may accept these rep-
resentations as true and certify the 
firm as an SDB. 

(2) Individuals not members of des-
ignated groups. (i) Each individual 
claiming disadvantaged status who is 
not a member of one of the designated 
groups must submit a statement iden-
tifying personally how his or her entry 
into or advancement in the business 
world has been impaired because of 
personally specific factors (see 
§ 124.103(c)), and how his or her ability 
to compete in the free enterprise sys-
tem has been impaired due to dimin-
ished capital and credit opportunities 
(see §§ 124.103(c) and 124.104). 
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(ii) Where a Private Certifier deter-
mines ownership and control, the Pri-
vate Certifier must also review the dis-
advantaged status submission and any 
other required information, and send to 
SBA the following: 

(A) An executive summary and anal-
ysis of the disadvantaged status sub-
mission; 

(B) The application and all sup-
porting documentation; and 

(C) A certification that the applica-
tion is complete and suitable for eval-
uation. 

(3) Concerns owned by tribes, ANCs, 
CDCs, or NHOs: SBA will process SDB 
applications from concerns owned and 
controlled by tribes, ANCs, CDCs, or 
NHOs in the same way as those from 
concerns owned by individuals who are 
members of designated groups. 

(f) SDB Determination. (1) If SBA’s 
AA/SDBCE determines that the indi-
vidual(s) claiming disadvantage are 
disadvantaged and other eligibility cri-
teria are met, he or she will certify the 
firm as an SDB. 

(2) If SBA’s AA/SDBCE determines 
that one or more of the individuals 
claiming to be disadvantaged is not 
disadvantaged and their disadvantaged 
status is required to establish dis-
advantaged ownership and control of 
the applicant, or any of the other eligi-
bility criteria are not met, he or she 
will reject the firm’s application for 
SDB certification. The AA/SDBCE will 
issue a written decision setting forth 
SBA’s reasons for decline. 

(3)(i) If the AA/SDBCE declines the 
firm’s application for SDB certifi-
cation, the firm may request that the 
AA/SDBCE reconsider his or her initial 
decline by submitting a written re-
quest to the AA/SDBCE within 45 days 
of the date of the AA/SDBCE’s deci-
sion. The applicant may provide any 
additional information and documenta-
tion pertinent to overcoming the rea-
son(s) for the initial decline. 

(ii) The AA/SDBCE will issue a writ-
ten decision within 30 days of receiving 
the applicant’s request for reconsider-
ation, if practicable. The AA/SDBCE 
may either approve the application, 
deny it on one or more of the same 
grounds as the initial decision, or deny 
it on other grounds. If the application 
is denied, the AA/SDBCE will explain 

why the applicant is not eligible for 
SDB certification and give specific rea-
sons for the decline. If the AA/SDBCE 
declines the application solely on 
issues not raised in the initial decline, 
the applicant may request another re-
consideration as if it were an initial de-
cline. If the AA/SDBCE declines the ap-
plication for one or more of the same 
reasons as addressed in the initial de-
cline, the applicant is not entitled to a 
second reconsideration. 

(4) Pursuant to part 134 of this title, 
a firm may appeal to OHA the AA/ 
SDBCE’s decision that one or more of 
the individuals claiming disadvantaged 
status is not disadvantaged, or, where 
SBA determines ownership and control, 
that those claiming disadvantaged sta-
tus do not own and control the appli-
cant. (See § 124.1009 for appeals from de-
cisions by Private Certifiers.) 

(i) The firm must serve SBA’s Asso-
ciate General Counsel for Procurement 
Law with a copy of the appeal. 

(ii) OHA will determine whether 
SBA’s decision in either case was arbi-
trary, capricious, or contrary to law. 
OHA’s review is limited to the facts 
that were before SBA at the time of its 
decision and any arguments submitted 
in or in response to the appeal. OHA 
will not consider any facts beyond 
those that were already presented to 
SBA unless the administrative judge 
determines that manifest injustice 
would occur if the appeal were limited 
to the record. 

(5) A firm may also request a formal 
size determination pursuant to part 121 
of this title where SBA finds that the 
firm is not small. 

(g) Current 8(a) BD program partici-
pants. Any firm that is currently a Par-
ticipant in SBA’s 8(a) BD program need 
not seek an ownership and control de-
termination or apply to SBA for a sep-
arate certification as an SDB. SBA will 
certify current 8(a) BD Participants as 
SDBs, and automatically include them 
on the list of qualified SDBs. 

(h) 8(a) BD graduates. SBA will auto-
matically certify a firm that has grad-
uated from the SBA’s 8(a) BD program 
to be an SDB, provided SBA deter-
mined that the firm continued to be el-
igible for the 8(a) BD program as part 
of an annual review within the last 
three years. (See § 124.1014(b)). 
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(i) Certification by DOT recipient. If a 
firm applying for SDB certification has 
a current, valid certification as a dis-
advantaged business enterprise (DBE) 
from a Department of Transportation 
(DOT) recipient, SBA may adopt the 
DBE certification as an SDB certifi-
cation when determined by the AA/ 
SDBCE or designee to be appropriate. 

[63 FR 35772, June 30, 1998, as amended at 65 
FR 33250, May 23, 2000; 65 FR 57542, Sept. 25, 
2000] 

§ 124.1009 How does a firm appeal a 
decision of a Private Certifier? 

Where a Private Certifier performs 
an ownership and control determina-
tion and finds that a firm is not owned 
and controlled by the individual(s) 
claiming disadvantaged status, the 
firm may appeal that decision to OHA 
pursuant to part 134 of this title. The 
firm must serve SBA’s Associate Gen-
eral Counsel for Procurement Law and 
the applicable Private Certifier with a 
copy of the appeal. 

(a) The Private Certifier must submit 
to OHA the full record upon which its 
decision was based within two days of 
receiving notification that an appeal 
has been filed. 

(b) The Private Certifier and SBA 
may each elect to appear or not appear 
in an appeal proceeding. 

(c) OHA’s review is limited to the 
facts that were before the Private Cer-
tifier at the time of its final decision 
and any arguments submitted in or in 
response to the appeal. OHA will not 
consider any facts beyond those that 
were already presented to the Private 
Certifier unless the administrative 
judge determines that manifest injus-
tice would occur if the appeal were lim-
ited to the record. 

(d) OHA will decide whether it be-
lieves that the facts are supported by a 
preponderance of the evidence the Pri-
vate Certifier’s determination regard-
ing ownership and control. 

(e) Where the facts presented in the 
record leave significant doubt as to 
whether the petitioner is or is not 
owned and controlled by one or more 
individuals claiming to be disadvan-
taged, the administrative judge may 
remand the case to the Private Cer-
tifier for reconsideration in accord 
with his or her remand order. 

(f) If OHA finds that the firm is 
owned and controlled by the indi-
vidual(s) claiming disadvantaged sta-
tus, OHA will refer the application to 
SBA for further processing. If OHA 
finds that the firm is not owned and 
controlled by such individual(s), the 
administrative judge will state the rea-
sons for that decision, which will be 
the final decision of the Agency. 

[63 FR 35772, June 30, 1998, as amended at 65 
FR 57542, Sept. 25, 2000] 

§ 124.1010 Can a firm represent itself 
to be an SDB if it has not yet been 
certified as an SDB? 

(a) General rule. Except as set forth in 
paragraph (d) of this section, a firm 
may represent itself to be an SDB con-
cern in order to receive a preference as 
an SDB for any Federal procurement 
program if it has submitted a complete 
application for SDB certification to 
SBA or a Private Certifier and it has 
not received a negative determination 
regarding that application from SBA or 
the Private Certifier. A firm that has 
received a negative determination of 
ownership and control or a negative de-
termination regarding its disadvan-
taged status and is awaiting the resolu-
tion of its appeal of that determination 
may not represent itself to be an SDB. 

(b) Where applicant becomes successful 
offeror. If a concern becomes the appar-
ent successful offeror on a contract for 
which it would receive a benefit for 
being an SDB while its application for 
SDB certification is pending, either at 
SBA or a Private Certifier, the con-
tracting officer for the particular con-
tract must immediately inform SBA’s 
AA/SDBCE. SBA will then prioritize 
the firm’s SDB application and make a 
determination regarding the firm’s sta-
tus as an SDB within 15 days from the 
date that SBA received the contracting 
officer’s notification. 

(1) Where the apparent successful 
offeror’s completed application is pend-
ing an ownership and control deter-
mination with a Private Certifier, the 
concern must inform SBA which Pri-
vate Certifier has its application. SBA 
will immediately contact the Private 
Certifier to require the Private Cer-
tifier to complete its ownership and 
control determination within 5 days of 
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